27 July 2022

Attorney-General

Sale and Supply of Alcohol {(Harm Minimisation) Amendment Bill 147-1 (2022) -
Consistency with the New Zealand Bill of Rights Act 1990
Our Ref: ATT395/364

We have considered the Sale and Supply of Alcohol (Harm Minimisation)
Amendment Bill - (the Bill) for consistency with the New Zealand Bill of Rights Act
1990 (the Bill of Rights Act).

2. We consider the Bill is not inconsistent with the New Zealand Bill of Rights Act 1990.
The Bill
3. The Bill seeks to amend the Sale and Supply of Alcohol Act 2012 (the principal Act)

by making changes with the objective of minimising the harm caused by the
excessive or inappropriate consumption of alcohol.! First, the Bill abolishes appeals
on local alcohol policies to give territorial authorities greater control over alcohol
regulation. Second, the Bill seeks to reduce young people’s exposure to messages
that encourage them to drink alcohol and to reduce the link between sport and
alcohol by prohibiting, as an offence, alcohol advertising and sponsorship of
broadcast sports. The Bill also amends the matters to be considered by a licensing
authority or licensing committee when determining whether to issue or renew a

licence.

Removal of local alcohol policy appeal process

4.

The principal Act provides for a process whereby a territorial authority can design
local alcohol policies relating to the sale, supply, or consumption of alcohol within its

district.? Currently, the principal Act requires a territorial authority that wishes to

1
?

Sale and Supply of Alcohol Act (Harm Minimisation) Amendment Bill 2022 (147-1) {explanatory note).
Sale and Supply of Alcohol Act 2012, s 75(1). See also ss 75(3) and 77(1). A local alcohol policy must be produced, adopted and
brought into force in accordance with subpart 2 of Part 2 of the Act. Local alcohol policies may include policies on the location of
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have a local alcohol policy to produce a draft policy,® and to consult on it (via a
special consultative procedure)* before producing and giving notice of a provisional
policy.> A person or agency that made submissions as part of the special
consultative procedure may, within 30 days of that notice, appeal to the licensing
authority against any element of that provisional local alcohol policy if they believe
an element to be unreasonable in light of the object of the Act.? The licensing
authority must consider any appeal and can ask the territorial authority to
reconsider an element of a provisional local alcohol policy.” Following
reconsideration, the territorial authority must either resubmit the policy to the
licensing authority with the element deleted or amended, appeal to the High Court
or abandon the provisional policy.2 The adoption of a local alcohol policy is delayed

depending on the status of any appeals.®

5. Clause 6 of the Bill repeals the appeals process, providing for a draft local alcohol
policy to become a final local alcohol policy following the special consultative
procedure, and for the final local alcohol policy to be adopted 30 days after its

public notification.

6. Removal of the right of appeal is focused on giving territorial authorities greater
control over alcohol regulation. The concern is that local alcohol policies have failed
because large companies have used their appeal rights to block the development of
local alcohol policies, and that policies adopted have only rarely included regulations
over the location and density of stores selling alcohol, meaning “communities have
not been able to develop public health approaches to the provision of alcohol! in

their areas”.10

7. We consider that s 27 of the Bill of Rights Act is not engaged by the proposed

removal of this right of appeal. Any person has the right to be heard during the

licensed premises, whether further licences should be issued for premises in the district concerned, maximum trading hours, the
issue of licences subject to discretionary conditions and one-way door restrictions.

Section 78(1).

Section 79(1). The special consultative procedure has the meaning given by Local Government Act 2002, s 5(1).

Section 80(1).

Sections 81(1) and 81(5). The Palice or a Medical Officer of Health may also appeal within 30 days of the public notification against
any element of the provisional local alcohol policy, whether or not they submitted as part of the special consultative procedure: ss
81(2) and 81{3).

o W e W

7 Section 83(2).
5 Section 84(1).
9 Section 87.
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special consultative procedure meaning the principles of natural justice are
observed during that process. The special consultative procedure requires the
territorial authority to provide an opportunity for persons to present their views “in
a manner that enables spoken interaction or sign language between the person and
the local authority” or its representatives, and to ensure that any person who
wishes to present their views is given a reasonable opportunity to do so.l!

Additionally, access to judicial review is not affected by the Bill.

Restriction on freedom of expression (s 14 Bill of Rights Act)

8.

10.

The Bill is focused on reducing young people’s exposure to messages that
encourage them to drink alcohol and on removing the link between sports and
alcohol.’? The Bill seeks to achieve this object by banning alcohol advertising during,
and alcohol sponsorship of, all broadcast (which includes streamed) sports, and by

banning alcohol sponsorship of all sporting venues.

To do so, clause 17 of the Bill inserts a new Part 4 (containing proposed ss 396A-
396K) into the principal Act. The proposed new sections prohibit alcohol advertising
during, and alcohol sponsorship of, a broadcast sports activity;!3 prohibit alcohol
advertising in or on a sports venue during a broadcast sports activity;}4 prohibit
alcohol sponsorship of the name of a sports team or player in a broadcast sports
activity;'> and prohibit alcohol sponsorship of merchandise, uniforms and
equipment in a broadcast sports activity.’® Proposed s 396G prohibits alcohol
sponsorship of a sporting venue. It is an offence to contravene these prohibitions.1’
The Bill also provides for the Minister to exempt certain international or

multinational sporting events from the prohibitions.18

Section 14 of the Bill of Rights Act protects the right to freedom of expression. This
includes the freedom to seek, receive and impart information and opinions of any

kind in any form. The right extends to all forms of communication including

10

12
13
14
15
16
17

Sale and Supply of Alcohol Act (Harm Minimisation) Amendment Bill 2022 {147-1) (explanatory note).
Local Government Act 2002, ss 83(1)(d) and 83(1)(e).

Sale and Supply of Alcohol Act (Harm Minimisation) Amendment Bill 2022 (147-1) (explanatory note).
Proposed ss 396B and 396D.

Proposed s 396C.

Proposed s 396E.

Proposed s 396F.

Proposed s 396K.

6938275_3



4

advertising,!® and the display of products.?’ The prohibitions introduced in clause 17
of the Bill limit the right to freedom of expression. To be consistent with the Bill of
Rights Act the restrictions must be justified in terms of s 5 of the Bill of Rights Act.
This requires consideration of (1) whether the limit serves a purpose sufficiently
important to justify curtailment of the right; and (2) whether the limit is rationally
connected to that objective, impairs the right no more than is reasonably necessary
to achieve the objective, and is in due proportion to the importance of the

objective.

Is the objective sufficiently important?

11.

12.

Part 4 of the Bill implements some of the recommendations of the 2014 Ministerial
Forum on Alcohol Advertising and Sponsorship.?! The Forum was appointed in
February 2014 following the changes made by the Sale and Supply of Alcohol Act
2012. The Forum’s task was to determine whether additional restrictions to alcohol
promotion and advertising, over and above those already included in the Act, were
needed to reduce alcohol-related harm.?? The Forum reported its greatest concern
was the association between exposure to alcohol advertising and sponsorship, a
younger age of initiation to drinking alcohol and increased consumption among

current drinkers. It recommended (by majority):%

11.1 banning alcohol sponsorship of broadcast and streamed sport (and in the

longer-term, alcohol sponsorship of all sport); and
11.2 a ban on alcohol advertising during streamed and broadcast sporting events.

In discussing the objective of reducing exposure of minors to alcohol advertising
and sponsorship the Forum said, “breaking the real or perceived connection
between alcohol and sport was an important part of this overarching objective.”
The Forum considered “[g]iven the revered status of sport and sporting heroes in

New Zealand,” the “implicit association between alcohol consumption and sport

18
19
20
21

22
23

Proposed s 396H — 1.

RIR MacDonald Ltd v Canada [1995] 3 SCR 199 (SCC); endorsed in Canada v JTI-MacDonald [2007] 2 SCR 610.

R v Mader’s Tobacco Store Ltd. 2010 NSPC 52.

Ministerial Forum on Alcohol Advertising and Sponsorship Recommendations on Alcohol Advertising and Sponsorship (October
2014).

Appendix 3: Terms of Reference at [1] - [2], [5] - [6].

Recommendations 1, 2 and 7, at 26 — 28 and 31.
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13.

[was] unacceptable and too prevalent to leave unattended” .2

The objectives of the restrictions on alcohol advertising and sponsorship are to
reduce young people’s exposure to messages that encourage them to drink alcohol
and to remove the connection between sports and alcohol. These are sufficiently
important objectives given the harms associated with a younger age of initiation to

alcohol detailed in Forum’s report, and alcohol-related harm more generally.

Rational connection

14.

15.

16.

The Forum acknowledged that alcohol advertising and sponsorship is just one of
many factors that influence alcohol consumption in New Zealand and that it is
difficult to quantify the contribution advertising and sponsorship make to alcohol
related harm.?> However, they recognised an association between exposure to
alcohol advertising and sponsorship, earlier age of initiation to drinking alcohol and
increased consumption. In addition, the Forum recognised “compelling evidence”
that early initiation to drinking alcohol and increased consumption are predictive of,
and associated with, increased experience of alcohol-related harm.26 People
younger than 15 years are understood to be at the greatest risk of experiencing

lifetime harm from drinking alcohol.?’

The rationale behind targeting sponsorship of broadcast and streamed sports is that
broadcast and streamed sports are the most likely source of minors’ exposure to
alcohol sponsorship, and broadcast and streamed sports are more likely to be able
to source alternative funding given their high profile.2 As noted above, the Forum
considered it was also important to break the implicit association between alcohol

consumption and sport.

The Forum’s recommendations address both sponsorship and advertising, noting
that the relationship between them is complex and inter-connected, presenting a

challenge for developing restrictions targeting one without targeting the other.?®

24
25
26
27
28
29

At 26. See also 27.

At1l.

At1,12-14 and 26.

At 8.

At 28.

At 13. The Forum noted that although there was less information available about the relationship between sponsorship and
alcohol consumption, particularly with reference to children and teenagers, there is a growing body of evidence indicating
sponsorship might be more influential.
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17.

18.

The Forum concluded that the total cost of alcohol-related harm is enough to justify

further restrictions on both.3°

The Bill follows the recommendations of the Forum to reduce young people’s
exposure to messages that encourage them to drink alcohol and remove the link

between sport and alcohol.3!

We consider the prohibitions on alcohol advertising and sponsorship are rationally

connected to these objectives.

Minimal impairment and proportionality

19.

20.

21.

To be consistent with the Bill of Rights Act, the Bill must also impair freedom of
expression no more than reasonably necessary to achieve its objective and be

proportionate to its objective.

It is an offence under the principal Act to promote or advertise alcohol in a manner
aimed at or likely to have special appeal to minors.32 The Bill prohibits advertising
during broadcast sports even though such advertising would not be targeted at
minors. We have therefore considered whether prohibiting the broadcast of
advertising which is not focused on minors goes further than is needed to address
the harm of alcohol use by young people. However, even if not targeted at them,
any alcohol advertising would still be viewed by young people watching broadcast
sports. The Forum noted recent research finds that volume and frequency of

exposure may be equally if not more important than content.33

The prohibitions cover both broadcasting and sponsorship. This is because both are
interconnected. The Forum wanted to ensure advertisers’ funds were not simply
transferred from one marketing channel to another.3* In Canada v JTI MacDonald,
when considering both advertising and sponsorship if tobacco, the Canadian

Supreme Court described sponsorship as essentially “lifestyle advertising” .3

30
31
32
EE]
34
3s

Atl- 2,

Sale and Supply of Alcohol Act {Harm Minimisation) Amendment Bill 2022 (147-1) (explanatory note}.

Sale and Supply of Alcohol Act 2012, s 237(1)

Ministerial Forum on Alcohol Advertising and Sponsorship, above n 21, at 17.

At 14.

Canada (Attorney-General) v JTI-MacDonald Corp [2007] 2 SCR 610. In considering prohibitions on lifestyle advertising of tobacco
the Canadian Supreme Court said at [120]: “If lifestyle advertising is prohibited, sponsorship provides a means for tobacco
companies to associate their products with glamour, recreation, etc.”
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22.

23.

24.

In Canada v JTI-MacDonald, the Canadian Supreme Court held that, when
considering both rational connection and minimal impairment of a right, some
deference to Parliament may be appropriate for legislation dealing with complex
social problems saying “on complex social issues, the minimal impairment
requirement is met if Parliament has chosen one of several reasonable
alternatives”.3® The Court also noted that the suppressed expression (tobacco
advertising and sponsorship) was of low value compared with the significant
benefits in lower rates of consumption and addiction that the ban under

consideration may yield.3’

The Bill does not prohibit alcohol sponsorship and advertising entirely. Only
advertising during broadcast sport and sponsorship of broadcast sport and of sports
facilities are prohibited. In addition, an exemption is provided for certain multi-

national sporting events.38

We consider the prohibitions in the Bill impair the right to freedom of expression no
more than reasonably necessary for achievement of the Bill’s objectives and are
proportionate given the harm caused by young people’s early access to, and use of,

alcohol, and harm caused by inappropriate use of alcohol more generally.

Conclusion

25,

We conclude the Bill is not inconsistent with the Bill of Rights Act. This advice has

been peer reviewed by Abbey Lawson, Crown Counsel.

/ / el
W(%’ V‘Wét/z/ﬂ/d/ !_\joteﬁ{Approved / NetApproved

Helen Carrad

Crown Counsel ]
;19 L ;

Encl.

Hon David Parker
Attorney-General

jo/ 7 [2022

% Canada (Attorney-General) v ITI-MacDonald Corp [2007] 2 SCR 610 at [41] — [43].
7 At[115].
*#®  Proposed ss 396H - 396).
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Sale and Supply of Alcohol (Harm Minimisation)
Amendment Bill
Member’s Bill

Explanatory note

General policy statement

The objective of the Sale and Supply of Alcohol Act 2012 (the Act) includes that
“the harm caused by the excessive or inappropriate consumption of alcohol should be
minimised”. Unfortunately a number of aspects of the Act do not meet this harm
minimisation or public health approach and this Bill does two things to fix this.

Part 1 of the Bill abolishes appeals on local alcohol policies in order to provide proper
local control over alcohol regulation. Territorial authorities can try to develop local
alcohol policies to enhance community wellbeing. However, this part of the Act has
failed because large companies have used their appeal rights in the Act to largely
block the development of local alcohol policies. And those that have been adopted
have only rarely included regulations over the location and density of stores selling
alcohol. This means that communities have not been able to develop public health
approaches to the provision of alcohol in their areas.

The Health Promotion Agency, a Crown agent, recommends that the appeal process
should be abolished because the appeals process is “expensive and time-consuming”,
for community members it is “unfamiliar, stressful and intimidating”, and the Act
already requires territorial authorities to go through a special consultative process
before adopting a local alcohol policy.

Part 2 of the Bill implements a number of the recommendations of the 2014 Minister-
ial Forum on Alcohol Advertising and Sponsorship. The Forum’s recommendations
focus on reducing young people’s exposure to messages that encourage them to drink
alcohol and removing the link between sport and alcohol. The Bill implements their
recommendations by banning alcohol sponsorship and advertising of all streamed and
live sports and banning alcohol sponsorship at all sporting venues.

147—1



Sale and Supply of Alcohol (Harm Minimisation)
2 Amendment Bill Explanatory note

The cultural connection between sport and alcohol needs to be broken, particularly
given the large number of young people who attend and watch sports games. Similar
restrictions on tobacco advertising and sponsorship have contributed to reduced harm
from tobacco use and falling rates of youth consumption.

Clause by clause analysis
Clause 1 is the Title clause.
Clause 2 is the commencement clause and provides for:
. Part 1 of the Bill to come into force on the day after Royal assent; and
. Part 2 of the Bill to come into force 6 months after Royal assent.

Clause 3 identifies the Sale and Supply of Alcohol Act 2012 as the Act being
amended by the Bill (the principal Act).

Part 1
Amendments relating to local alcohol policies

Clause 4 amends section 79 of the principal Act to replace references to a provisional
local alcohol policy with references to a final local alcohol policy.

Clause 5 replaces section 80 of the principal Act, to reflect both the removal of the
procedure for producing a provisional local alcohol policy and the ability to appeal
against such a policy.

Clause 6 repeals section 81 to 86 of the principal Act, to remove both the procedure
for producing a provisional local alcohol policy and the ability to appeal against such
a policy.

Clause 7 amends section 87 of the principal Act, to reflect both the removal of the
procedure for producing a provisional local alcohol policy and the ability to appeal
against such a policy.

Clauses 8 to 10 make consequential amendments to sections 88 to 90 of the principal
Act.

Clause 11 amends section 105 of the principal Act to specify two further criteria that
the licensing authority or the licensing committee must have regard to in deciding
whether to issue a licence.

Clause 12 amends section 131 of the principal Act to require the licensing authority
or the licensing committee to have regard to all the matters set out in section 105(1) in
deciding whether to renew a licence.

Clause 13 replaces section 133 of the principal Act, which relates to the renewal of
licences where a relevant local alcohol policy exists.

Clause 14 amends section 135 of the principal Act, which relates to decisions on
renewal of licences.

Clause 15 makes a consequential amendment to section 170 of the principal Act.



Sale and Supply of Alcohol (Harm Minimisation)

Explanatory note Amendment Bill 3

Clause 16 makes a consequential amendment to section 205 of the principal Act.

Part 2

Amendments relating to alcohol advertising and sponsorship

Clause 17 inserts a new Part 4 into the principal Act. New Part 4 inserts new sections
3964 to 396K, which impose prohibitions on alcohol advertising and sponsorship:

new section 3964 is the interpretation section for new Part 4;

new section 396B prohibits alcohol advertising during a broadcast sports activ-
ity;

new section 396C prohibits alcohol advertising in or on a sporting venue during
a broadcast sports activity;

new section 396D prohibits alcohol sponsorship of a broadcast sports activity;

new section 396F prohibits alcohol sponsorship of the name of a sports team or
a player in a broadcast sports activity;

new section 396F prohibits alcohol sponsorship of sports merchandise, uni-
forms, and equipment in a broadcast sports activity;

new section 396G prohibits alcohol sponsorship of a sporting venue;

new section 396H exempts certain international events from new sections 396B
fo 396G and authorises the Minister to grant exemptions in respect of certain
international events;

new section 3961 authorises the Minister to grant exemptions from new sec-
tions 396B to 396G for certain multinational sporting events;

new section 396J provides for the treatment of notices made under new sec-
tions 396H and 3961,

new section 396K creates an offence of contravening new sections 396B to
396G.

Clause 18 makes a consequential amendment to the heading in Part 3, subpart 3, of
the principal Act.
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Sale and Supply of Alcohol (Harm Minimisation)

Amendment Bill
Member’s Bill
Contents
Title
Commencement
Principal Act
Part1

Amendments relating to local alcohol policies

Section 79 amended (Territorial authority must produce

provisional policy by consulting on draft policy using special

consultative procedure)

Section 80 replaced (Territorial authority wishing to adopt

provisional policy must give public notice)

80 Territorial authority wishing to adopt final policy must
give public notice

Sections 81 to 86 repealed

Section 87 amended (When local alcohol policy adopted)

Section 88 amended (Territorial authority may discontinue

development of local alcohol policy)

Section 89 amended (Disallowance of local alcohol policy)

Section 90 amended (When local alcohol policy is in force)

Section 105 amended (Criteria for issue of licences)

Section 131 amended (Criteria for renewal)

Section 133 replaced (Renewal of licences where relevant local

alcohol policy exists)

133 Renewal of licences where relevant local alcohol policy

exists
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Sale and Supply of Alcohol (Harm Minimisation)

cll Amendment Bill
14 Section 135 amended (Decision on renewal) 4
15 Section 170 amended (Functions of licensing authority) 5
16 Section 205 repealed (Right of persons to appear in relation to 5
appeal under section 81)
Part 2
Amendments relating to alcohol advertising and sponsorship
17 New Part 4 inserted 5
Part 4
Prohibitions on alcohol advertising and sponsorship
396A  Interpretation 5
Prohibitions on alcohol advertising
396B  Alcohol advertising during broadcast sports activity 7
prohibited
396C  Alcohol advertising at sporting venue during broadcast 7
sports activity prohibited
Prohibitions on alcohol sponsorship
396D  Alcohol sponsorship of broadcast sports activities 7
prohibited
396E  Alcohol sponsorship of team or player in broadcast sports 8
activity prohibited
396F  Alcohol sponsorship of sports merchandise, uniforms, 8
and equipment in broadcast sports activity prohibited
396G Alcohol sponsorship of sporting venue prohibited 9
Exemptions
396H  Exemptions for participants in certain events 9
3961 Exemption for multinational sporting events 10
396J Treatment of notices under sections 396H and 3961 11
Offences
396K  Offence in respect of alcohol advertising and sponsorship 11
18 New part heading inserted 11
Part §
Other matters
Regulations
The Parliament of New Zealand enacts as follows:
1 Title
This Act is the Sale and Supply of Alcohol (Harm Minimisation) Amendment
Act 2022.



Sale and Supply of Aleohol (Harm Minimisation)
Amendment Bill Part 1 cl7

M
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Commencement

Part 1 of this Act comes into force on the day after the date on which this Act
receives the Royal assent.

Part 2 of this Act comes into force on the day that is 6 months after the date
on which this Act receives the Royal assent.

Principal Act
This Act amends the Sale and Supply of Alcohol Act 2012 (the principal Act).

Part 1
Amendments relating to local alcohol policies

Section 79 amended (Territorial authority must produce provisional policy
by consulting on draft policy using special consultative procedure)

In the heading to section 79, replace “provisional” with “final”.
In section 79(1) and (2), replace “provisional” with “final”.
After section 79(2), insert:

Once a territorial authority has produced a final policy, the authority must con-
sider whether to adopt the policy.

Section 80 replaced (Territorial authority wishing to adopt provisional
policy must give public notice)

Replace section 80 with:

Territorial authority wishing to adopt final policy must give public notice

If, after producing a final policy under section 79, a territorial authority con-
tinues to wish to have a local alcohol policy, it must then give public notice of
the final policy.

The public notice must be given in accordance with regulations made under
this Act.

Sections 81 to 86 repealed

Repeal sections 81 to 86.

Section 87 amended (When local alcohol policy adopted)

Replace section 87(1) with:

A final local alcohol policy is adopted 30 days after its public notification.
Delete section 87(2) to (5).
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Sale and Supply of Alcohol (Harm Minimisation)

Part1 ¢l 8 Amendment Bill

10

11

12

13

133

ey

(2)

14

Section 88 amended (Territorial authority may discontinue development of
local alcohol policy)

Repeal section 88(2).

Section 89 amended (Disallowance of local alcohol policy)

In section 89(1), replace “Once a provisional local alcohol policy has been
adopted and ceased to be provisional” with “Once a final local alcohol policy
has been adopted”.

Section 90 amended (When local alcohol policy is in force)

In section 90(1), replace “Once a provisional local alcohol policy has been
adopted and ceased to be provisional” with “Once a final local alcohol policy
has been adopted”.

Section 105 amended (Criteria for issue of licences)
After section 105(1)(g), insert:

(ga) whether (in its opinion) the current availability of alcohol for sale and
supply in the locality is inadequate or insufficient:

(gb) whether (in its opinion) the issue of the licence will benefit the commu-
nity and not contribute to alcohol-related harm:

Section 131 amended (Criteria for renewal)
In section 131(1)(a), delete “paragraphs (a) to (g), (j), and (k) of”.

Section 133 replaced (Renewal of licences where relevant local alcohol
policy exists)

Replace section 133 with:

Renewal of licences where relevant local alcohol policy exists

A licensing authority or licensing committee may refuse to renew a licence if,
in its opinion, the renewal of the licence or the consequences of its renewal
would be inconsistent with policies, on any or all of the matters set out in para-
graphs (a) to (d) of section 77(1), that are contained in any relevant local alco-
hol policy.

A licensing authority or licensing committee may impose particular conditions
on any licence it renews if, in its opinion, the renewal of the licence or the con-
sequences of its renewal without those conditions would be inconsistent with
policies, on any or all of the matters set out in paragraphs (e) to (g) of section
71(1), that are contained in any relevant local alcohol policy.

Section 135 amended (Decision on renewal)

In section 135(1), delete “, subject to section 133,”.
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Sale and Supply of Alcohol (Harm Minimisation)
Amendment Bill Part2cl 17

15

16

17

Section 170 amended (Functions of licensing authority)

Repeal section 170(c).

Section 205 repealed (Right of persons to appear in relation to appeal
under section 81)

Repeal section 205.
Part 2
Amendments relating to alcohol advertising and sponsorship

New Part 4 inserted
After section 396, insert:

Part 4
Prohibitions on alcohol advertising and sponsorship

396A Interpretation

(1)

In this Part,—

alcohol product advertisement means any words, whether written, printed, or
spoken, including on film, video recording, or other medium, broadcast or tele-
cast, and any pictorial representation, design, or device, used to encourage the
use or notify the availability or promote the sale of any alcohol product or to
promote the consumption of alcohol; and includes—

(a) any depiction, in a film, video recording, telecast, or other visual
medium, of an alcohol product or an alcohol product trade mark, where
in return for that depiction any money is paid, or any valuable thing is
given, whether to the maker or producer of that film, video recording,
telecast, or visual medium or to any other person; and

(b) the use in any advertisement or promotion to the public of an alcohol
product manufacturer’s company name where that name or any part of
that name is used as, or is included in, an alcohol product trade mark

broadcast means any transmission of programmes, whether or not encrypted,
by radio waves or other means of telecommunication for reception by the pub-
lic by means of broadcasting receiving apparatus and includes—

(a) any delayed transmisston of programmes; and

(b) any transmission of programmes streamed on the internet by a broad-
caster; and

(c) any transmission of programmes made on the demand of a particular
person for reception only by that person

broadcaster means, subject to subsection (2), a person who broadcasts pro-
grammes
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Sale and Supply of Alcohol (Harm Minimisation)

Part2 ¢l 17 Amendment Bill

craft means—
(a) an aircraft:
(b)  aship (as defined in section 2(1) of the Maritime Transport Act 1994)

large retailer, in relation to a person that is alleged to have committed an
offence in a certain accounting period, means a retailer whose total turnover in
the prior accounting period exceeded $50 million (as accounting period and
turnover are defined by section 2(1) of the Commerce Act 1986, except that in
those definitions body corporate is to be read as any retailer)

organised sports activity means an organised sports activity that is—

(@) to take place, is taking place, or has taken place, in whole or in part, in
New Zealand; and

(b)  to be broadcast
programme—

(a) means sounds or visual images, or a combination of sounds and visual
images, intended—

@) to inform, enlighten, or entertain; or
(i1)  to promote the interests of any person; or
(ili) to promote any product or service; but

(b) does not include visual images, whether or not combined with sounds,
that consist predominantly of alphanumeric text

publish means—

(a) insert in any newspaper or other periodical publication printed, pub-
lished, or distributed in New Zealand; or

(b)  send to any person, by post or otherwise; or

(c)  deliver to any person or leave upon premises in the occupation of any
person; or

(d) broadcast; or

(¢) include in any film or video recording; or

()  include in any disk for use with a computer; or

(g) disseminate by means of any other electronic medium; or

(h) distribute by any means; or

(1)  display by way of a sign, notice, poster, or other means; or

(J)  bring to the notice of the public in New Zealand in any other manner

sporting venue includes a multi-purpose venue used for sports and for other
activities

streamed means transmitted over the Internet as a continuous flow of data
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Sale and Supply of Alcohol (Harm Minimisation)
Amendment Bill Part 2 cl 17

(2)

396B

396C

396D
(1)

trade mark includes any trade mark whether or not it is registered or regis-
trable as such under the Trade Marks Act 2002; and also includes—

(a) any brand name:

(b) any company name, where that name is used for advertising or promo-
tional purposes:

(¢) any name, word, or mark that so resembles any trade mark that it is
likely to be taken as, or confused with, that trade mark.

For the purposes of this Part, a person who supplies transmission services to a
person who broadcasts programmes is not, by reason only of the provision of
those services, a broadcaster within the meaning of this Act unless the person
who provides the transmission services is, where the person who broadcasts
programmes is a company, in a position to exercise control, either alone or in
association with any other person, of—

(a) the operations of that company; or

(b) the management of any broadcasting station operated by that company;
or

(¢) the management of programmes broadcast by that company; or
(d) the selection or provision of programmes to be broadcast by that com-
pany.

Prohibitions on alcohol advertising

Alcohol advertising during broadcast sports activity prohibited

No person may publish in New Zealand, or arrange for any other person to
publish in New Zealand, an alcoho! product advertisement intended to be
broadcast during an organised sports activity.

Alcohol advertising at sporting venue during broadcast sports activity
prohibited

No person may publish an alcohol product advertisement in, at, or upon a
sporting venue during an organised sports activity.

Prohibitions on alcohol sponsorship

Alcohol sponsorship of broadcast sports activities prohibited

No person who is a manufacturer, importer, distributor, or retailer of alcohol
may sponsor (within the meaning of subsection (2)) an organised sports
activity that involves the use, in the name of that activity, or on or through any
thing other than an alcohol product, of all or any of the following:

(a) an alcohol trade mark:

(b) all or any part of a company name included in an alcohol trade mark:
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1 or more words, logos, colours, shapes, sounds, smells, or other elem-
ents of an alcohol product trade mark that, as those 1 or more elements
are used in the name, or on or through the thing, are likely to cause a
person exposed to the name or thing to believe that the 1 or more elem-
ents are used in, on, or through it only or mainly for the purpose of
advertising the product.

A person sponsors an activity for the purposes of subsection (1) if, and only
if, the person does all or any of the following:

(a)

(b)

(c)

organises or promotes, before the activity is to take place, or during the
time that it takes place, some or all of the activity:

makes, before the activity is to take place, or during or after the time that
it takes place, any financial or non-financial contribution towards some
or all of the activity:

makes, before the activity is to take place, or during or after the time that
it takes place, any financial or non-financial contribution to any other
person in respect of the organisation or promotion, by that other person,
of, or the participation, by that other person, in, some or all of the activ-

1ty.

Alcohol sponsorship of team or player in broadcast sports activity

prohibited

No person may use an alcohol trade mark for the purpose of advertising or

identifying to the public—

(a)  any sports team participating in an organised sports activity; or

(b) any person playing as a member of a sports team that is participating in
an organised sports activity; or

(c)  any person participating in an organised sports activity.

Subsection (1) applies despite a person being licensed to use the alcohol trade
mark in question for that purpose.

Alcohol sponsorship of sports merchandise, uniforms, and equipment in
broadcast sports activity prohibited

No person may use an alcohol trade mark on a non-alcohol article that is—

(2)
(b

offered for sale or otherwise supplied; and
associated with—
(1)  any sports team participating in an organised sports activity; or

(i)  any person playing as a member of a sports team that is participat-
ing in an organised sports activity; or

(iif) any person participating in an organised sports activity.

No person may use an alcohol trade mark on a non-alcohol article that is—
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(b)

part of a uniform associated with—
(i)  any sports team participating in an organised sports activity; or

(i)  any person playing as a member of a sports team that is participat-
ing in an organised sports activity; or

(ili) any person participating in an organised sports activity; or
an item of sports equipment used by or associated with—
(i)  any sports team participating in an organised sports activity; or

(ii)  any person playing as a member of a sports team that is participat-
ing in an organised sports activity; or

(iii) any person participating in an organised sports activity.

(3) For the purposes of this section, non-alcohol article means an article that is

not—

(2)
(b

an alcohol product; or

a package or container in which an alcohol product is sold or shipped.

396G Alcohol sponsorship of sporting venue prohibited

No person may permit the official name of a sporting venue to include all or
any of the following:

(a)
(b
(©)

an alcohol trade mark:
all or any part of a company name included in an alcohol trade mark:

1 or more words, logos, colours, shapes, sounds, smells, or other elem-
ents of an alcohol product trade mark that, as those 1 or more elements
are used in the name, or on or through the thing, are likely to cause a
person exposed to the name or thing to believe that the 1 or more elem-
ents are used in, on, or through it only or mainly for the purpose of
advertising the product.

Exemptions

396H Exemptions for participants in certain events

(1) Sections 396B to 396G do not apply to the display, on any craft, of any
alcohol product trade mark or the company name of any alcohol product manu-
facturer, where—

(a)
®

(©)

that craft is participating in an international race; and

the alcohol product manufacturer who manufactures that alcohol prod-
uct, or whose company name is so displayed, is sponsoring, in whole or
in part, the participation of that craft in that race; and

New Zealand is a port of call for that race.
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The Minister may, by notice in writing, grant an exemption from any or all of
sections 396B to 396G in respect of the promotion of any international craft
race where New Zealand is a port of call for that race.

The Minister may, by notice in writing, grant an exemption from any or all of
sections 396B to 396G in respect of any participant in an organised sports
activity (not being a participant who is a New Zealand resident) for the purpose
of allowing that participant to fulfil any obligation imposed on that participant
to acknowledge any sponsor (being an obligation incurred before that partici-
pant submitted that person’s entry for that activity), provided that—

(a) the Minister is satisfied that the organised sports activity is of inter-
national significance; and

(b) any part of that activity is to take place in New Zealand.
The Minister may grant an exemption under subsection (2) or subsection

(3) cither unconditionally or subject to such conditions as the Minister thinks
fit.

The Minister may from time to time, by notice in writing to the person to
whom any exemption is granted under subsection (2) or subsection (3),
amend or revoke that exemption.

Exemption for multinational sporting events

In this section, multinational sporting event means any sporting event, or any
series of sporting events,—

(a)  in which 3 or more countries are, or will be, represented; and

(b) that is being held, or will be held, in 2 or more countries, including New
Zealand.

The Minister may, by notice in writing, grant an exemption from any or all of
sections 396B to 396G in respect of—

(a) the use, in the name of a multinational sporting event, of—
(i)  analcohol product trade mark; or

(i) a company name, or any part of a company name, of any manu-
facturer, importer, or distributor of alcohol products; or

(b) the advertisement of—
()  amultinational sporting event; or

(i)  the fact that a multinational sporting event is organised or promo-
ted or sponsored, in whole or in part, by any manufacturer,
importer, or distributor of alcohol products; or

(c) the use, on any article, of—

(i)  analcohol product trade mark; or
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(ii) a company name, or any part of a company name, of any manu-
facturer, importer, or distributor of alcohol products—

for the purpose of advertising or promoting or identifying to the pub-

lic—

(iii) a multinational sporting event; or

(iv) the fact that a multinational sporting event is organised or promo-

ted or sponsored, in whole or in part, by any manufacturer,
importer, or distributor of alcohol products.

The Minister may grant an exemption under subsection (2) either uncondi-
tionally or subject to such conditions as the Minister thinks fit.

396J Treatment of notices under sections 396H and 3961

A notice given under section 396H or 3961 must, as soon as practicable after

it is given, be——

(a) published on an Internet site administered by or on behalf of the Minis-
try of Justice; and

(b) notified in the Gazetre.

Offences

396K Offence in respect of alcohol advertising and sponsorship

18

Every person who contravenes any or all of sections 396B to 396G commits
an offence and is liable on conviction to,—

(a) in the case of a manufacturer, an importer, or a distributor, to a fine not
exceeding $600,000; or

(b) in the case of a large retailer, to a fine not exceeding $200,000; or

(c) in any other case, to a fine not exceeding $50,000.

New part heading inserted

Replace the subpart heading and cross-heading above section 397 with:
Part §

Other matters

Regulations

Wellington, New Zealand:

Published under the authority of the House of Representatives—2022
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